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SYNOPSIS

On 08 March 2013, the Commission initiated an investigation for remedial action in the
form of a safeguard against the increased imports of frozen potato chips through Notice
No. 175 of Government Gazette No. 36207 dated 08 March 2013.

The Application was lodged on behalf of the Southern African Customs Union (SACU)
industry by McCain Foods (SA) (Pty) Ltd (the Applicant). The Application was supported
by Nature’'s Choice Products (Pty) Ltd and Lamberts Bay Foods, the other producers of
frozen potato chips in the SACU.

The investigation was initiated after the Commission considered that there was sufficient
evidence to show that there was a surge in imports of the subject product, causing serious

injury to the SACU industry.

On initiation of the investigation, the Embassies of the countries with a significant interest

in the exports of the subject product were notified.

The Commission made a preliminary determination that there were unforeseen
developments which resulted in the increased imports. The Commission further made a
preliminary determination that there was a surge in imports of the subject product, causing

serious injury to the SACU industry.



The Commission decided that critical circumstances existed that justified the imposition of
provisional measures. The Commission therefore decided to request the Commissioner

for the South African Revenue Service to impose provisional measures for a period of 200

days.

The Commission issued Report No. 436 containing its preliminary determination and

invited interested parties to comment on its preliminary determination.

On 04 September 2013 a public hearing was held where interested parties could address

the Commission on whether a safeguard measure would be in public interest.

Based on the details as contained the Commission’s preliminary report and the comments
received, the Commission made a final determination before “essential facts” that it was
considering that there was a surge in the volume of imports of the subject product into the
SACU market that was as a result of unforeseen circumstances and that the increase in
imports was causing serious injury to the SACU industry and indicated that it was
considering making a final determination to recommend to the Minister of Trade and

Industry that definitive duties be imposed on the subject product.

The Commission sent out letters to all interested parties informing them of the “essential
facts” which were being considered by the Commission and invited comments from

interested parties on these “essential facts” being considered.

Taking all the information available to it into account, including all comments received
during the investigation, the Commission made a final determination that there was a
surge in the volume of imports of the subject product into the SACU market as a result of

unforeseen circumstances and that the increase in imports was causing serious injury to
the SACU industry.

The Commission therefore decided to recommend to the Minister of Trade and Industry
that the following safeguard measures be imposed on imports of frozen potato chips for a

period of 2 years and 11 months:



Period Rate of safeguard measure
05 July 2013-04 July 2014 61.42%
05 July 2014-04 July 2015 40.92%
05 July 2015-04 June 2016 20.45%




APPLICATION AND PROCEDURE

1.1

1.2

1.3

14

1.41

LEGAL FRAMEWORK

This investigation was conducted in accordance with the International Trade
Administration Act, 2002 (ITA Act) and the International Trade Administration
Commission Safeguard Regulations (SGR), read with the World Trade
Organization Agreement on Safeguards (the Safeguard Agreement).

APPLICANT

The application was lodged on behalf of the SACU industry by McCain Foods
(SA) (Pty) Ltd (the Applicant), a major producer of frozen potato chips (subject
product) in the SACU, supported by Nature’s Choice Products (Pty) Ltd and
Lamberts Bay Foods.

ALLEGATIONS BY THE APPLICANT
The Applicant alleged that the subject product was being imported into the
SACU market in such increasing quantities relative to SACU production and

under such conditions, to be causing serious injury to the SACU industry.

The Applicant indicated that the expansion of the capacity by the producers of
frozen potato chips in the European Union, the absence of sufficient duty
protection as a result of the Agreement on Trade, Development and Co-
operation between the European Community and its member states and the
Republic of South Africa (the TDCA) and the proliferation of quick service
restaurants , were unforeseen developments which resulted in the increased

imports of frozen potato chips.
INVESTIGATION PROCESS

The information submitted by the applicant was verified on the 27" and the
28" of September 2012.



1.4.2

1.4.3

1.4.4

1.5

The following countries were identified as having a substantial interest as
exporters of the subject products to SACU:

 Egypt

Belgium

Netherlands

France
The United States of America (USA)

Argentina

Germany

Four importers established a non-incorporated body called Affected Potato
Importers (API) to represent their interests in this investigation. The importers

are K&M International Trading (Pty) Ltd, Lamb Weston/ Meijer Vof, Merlog
foods (Pty) Ltd and Agristo NV.

Comments in response to the initiation of the investigation were received from
API, the European Commission, the European Potato Processors Association
(EUPPA), Yum Restaurants International(YIR), the Embassy of Arab Republic
of Egypt and the Embassy of Argentina.

INVESTIGATION PERIOD

The Commission considered information with regard to increased quantities of
imports and serious injury information for the period 1 July 2008 to 30 June
2012.

Comments by Affected Potato Importers

Affected Potato Importers (API) indicated that “although the anti-dumping and
countervailing regulations provide that no investigation can normally be
initiated if the information is more than 6 months old there is no such

requirement in the safeguard regulations, this is specifically so as the



safeguard is an urgent measure — note the title of “Emergency action” of
Article XIX of GATT — and therefore information should be more recent in
safeguard investigations than in anti-dumping and countervailing regulations
and not the other way around. API further stated that the Safeguard
Agreement is clear in that it requires that increasing imports must be causing
serious injury — in the present tense. Considering that information has only
been supplied for the period ending June 2012 and that the investigation was
only initiated on 8 March 2013, it follows, according to API, that the
information was more than 8 months old at initiation, providing sufficient basis

for the investigation to be terminated.

Commission’s analysis

The Commission noted the absence of statutory requirement relating to
recentness of the injury information and in this regard the Commission noted
the following ruling by the panel in a decision in the US-line pipe safeguard
investigation, that was not reviewed by the appellate body: “We note that the
Agreement contains no requirements as to how long the period of
investigation in safeguards investigation should be, nor how the period should
be broken down for purposes of analysis. Thus the period of investigation and

its breakdown is left to the discretion of the investigating authorities”.

The investigation involved the evaluation of data for the period 01 June 2008

to 30 June 2012 which coincides with the financial period of the Applicant.

The Commission considered comments received from interested parties with
regard to the application and procedure. Non-confidential versions of these

comments are available on the public file.

PRELIMINARY DETERMINATION

The Commission made a preliminary determination that there were unforeseen
developments which resulted in the increased imports. The Commission further
made a preliminary determination that there was a surge in imports of the subject

product, causing serious injury to the SACU industry.
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1.8

The Commission decided that critical circumstances existed that justified the
imposition of provisional measures. The Commission therefore decided to request
the Commissioner for the South African Revenue Service to impose provisional

measures for a period of 200 days.

On 18 November 2013 essential facts letters were sent to all interested parties
informing them of the “essential facts” which were being considered by the
Commission and invited comments from interested parties on these “essential
facts” being considered. Comments were received from the Applicant, the

European Union, Affected Potato Importers, the Arab Republic of Egypt and
EUPPA.

FINAL DETERMINATION

The Commission made a final determination that there was a surge in the volume of
imports of the subject product into the SACU market as a result of unforeseen
circumstances, and that the increase in imports was causing serious injury to the
SACU industry and that these imports were causally linked to the serious injury to
the SACU industry.

The Commission made a final determination to recommend to the Minister of Trade
and Industry that the following safeguard measures applicable to “chips or French
fries” classifiable under tariff subheading 2004.10.20 published in November 2013

be imposed for a period of 2 years and 11 months:

Period Rate of safeguard measure
05 July 2013-04 July 2014 61.42%
05 July 2014-04 July 2015 40.92%
05 July 2015-04 June 2016 20.45%




2. PRODUCTS, TARIFF CLASSIFICATION AND DUTIES

21 IMPORTED PRODUCT

2.1.1 Description
The subject product is described as “frozen potato chips” and is commonly

known (in South Africa) as slap chips or French fries/pommes frites/chips.

2.1.2 Tariff classification

The subject product is currently classified as follows:

Tariff Description Statistical | General EU EFTA SADC Rebate
subheading Unit provision
item
number
2004.10.20 | Chips and Kg 20% FREE 20% | FREE N/A
French fries

Prior to September 2013 during the period of investigation, the subject product

was classifiable under:

Tariff Description Statistical | General EU EFTA SADC Rebate
subheading Unit provision
item
number
2004.10.90 | Other Kg 20% FREE 20% | FREE N/A

2.1.3 Production process
Raw potatoes are washed, steam peeled, cut , blanched in cold water, dried,
partly cooked in vegetable oil, cooled, frozen, weighed, placed in poli-bag
packaging, cased in corrugated board packaging, palletized and cold storaged

at minus 18 degrees Celsius.
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2.2

SACU PRODUCT

2.21 Description
The SACU product is described as frozen potato chips, commonly known (in
South Africa) as slap chips or French fries/Pommes frites/chips.
2.2.2 Production process
Raw potatoes are washed, steam peeled, cut , blanched in cold water, dried,
partly cooked in vegetable oil, cooled, frozen, weighed, placed in poli-bag
packaging, cased in corrugated board packaging, palletized and cold storaged
at minus 18 degrees Celsius.
2.2.3 Application or end use
The product is a frozen food product fit for human consumption.
2.2.4 Categories of users
The subject product, frozen chips, is distributed to quick service restaurants
and food service outlets (including Retail Hot Deli’'s) that prepare the subject
product for “out of home" consumer consumption. The subject product is also
distributed to retail stores, to be bought by consumers for “in the home”
consumption.
2.3 LIKE OR DIRECTLY COMPETITVE PRODUCTS ANALYSIS
In determining the likeness or direct competitiveness of the product, the
Commission used the following criteria:
Imported product SACU product
Tariff Heading 2004.10.90 2004.10.90
Raw materials i. Potatoes i. Potatoes
ii. Vegetable Oil ii. Vegetable Oil
Production Raw potatoes are: Raw potatoes are:
process s washed e washed
e steam peeled e steam peeled
e cut e cut
e Dblanched in cold water e blanched in cold water
o dried e dried
o partly cooked in vegetable oil ¢ partly cooked in vegetable oil
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cooled

frozen

weighed

Poli-hag packaging
Cased corrugated board
packaging

Palletized

e Cold storage minus 18
degrees Celsius

cooled

frozen

weighed

Poli-bag packaging
Cased corrugated board
packaging

Palletized

Cold storage minus 18
degrees Celsius

Application or
end use

For human consumption

For human consumption

The Commission decided that the SACU product and the imported product were like

products for purposes of comparison, and therefore also directly competitive

products in terms of Section 2 of the Safeguard Regulations.
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INDUSTRY STANDING

3.1

SACU INDUSTRY

The application was lodged on behalf of the SACU industry by McCain Foods
(SA) (Pty) Ltd (the Applicant), a major producer of frozen potato chips (subject
product) in the SACU, supported by Nature’'s Choice Products (Pty) Ltd and
Lamberts Bay Foods.

The Commission considered comments received from interested parties with

regard to the industry standing. Non-confidential versions are available on the
public file.

Comments by Embassy of the Arab Republic of Egypt

The Arab Republic of Egypt indicated that ‘the Applicant did not include the
other producer, namely, Genadendal Frozen”. “Therefore, the information
submitted by the Applicant and accepted by the Commission, on which
allegation of serious injury was made, were not in accordance with the
provision of Article 4.1 ¢ of Agreement on Safeguards, due to the susceptibility

of the domestic industry representativeness”.

The Egyptian Government furthermore indicated that “the period during which
the Applicant and supporting companies represent the domestic industry,
namely November 2010 to October 2011 precedes last period during which
serious injury is analysed (until 30 June 2012) and therefore, the period
during which industry considered to be represented should have covered the

period of determining the serious injury”.

Comments from APl

API stated that “only the Applicant has submitted information, which makes it
impossible to determine whether the industry as a whole has suffered serious
injury. No indication is provided as to the relative importance or size of the

Applicant vis-a-vis the other producers”.
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Comments by the Applicant

The Applicant indicated that “it has identified this player in section B2 of the
application. The Applicant stated that its market intelligence leads to a
continued view that this is a micro enterprise and that its volumes are
immaterial in assessing the size of the SACU market. The Applicant estimates
these volumes at less than a tenth of one per cent of the SACU market. There
is no business relationship between the applicant and this micro enterprise

and as such the Applicant is not in a position to provide any actual figures for
the said entity”.

Commission’s analysis

The application was brought by McCain Foods (Pty) Ltd which represents
over 70% of the SACU industry and supported by Lamberts Bay and Natures
Choice. The Commission also decided that injury information for McCain
represents a major proportion of the SACU industry in terms of section 4.1 of
the ASGR.

The Commission decided that the application can be regarded as being made
“by or on behalf of the domestic industry” in terms of Section 7.2 of the

Safeguard Regulations.
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4.

UNFORESEEN DEVELOPMENTS

41

4.2

4.2.1

Requirements of Article XIX of GATT
Article XIX of the GATT provides as follows:

“If, as a result of unforeseen developments and of the effect of obligations incurred by a
contracting party under this Agreement, including tariff concessions, any product is being
imported into the territory of that contracting party in such increased quantities and under
such conditions as to cause or threaten serious injury to domestic producers in that
territory of like or directly competitive products, the contracting party shall be free, in
respect of such product, and to the extent and for such time as may be necessary to
prevent or remedy such injury, to suspend the obligation in whole or in part or to withdraw

or modify the concession.”

In terms of the WTO this is interpreted to mean that the developments in the
market should have been unforeseen at the time of negotiation of the

relevant tariff concessions.

Information submitted by the Applicant
The Applicant stated that in 1994 when South Africa became a signatory to
the WTO Agreement and made tariff commitments with respect to frozen

potato chips, the following developments were not foreseen:

Proliferation of Quick Service Restaurants

The Applicant stated that the SACU market for frozen potato chips at that
time was in its infancy and imports of frozen potato chips were negligible.
South Africa was just coming out of isolation under the Apartheid era
sanctions with little exposure to global supply chains. In the period between
1994 and the present, household purchasing patterns have developed into a
more convenience food (ready prepared) market. In addition, since 1994
there has been a proliferation of quick service restaurants (colloquially called
“take-aways”) in the SACU market. The Applicant gave McDonalds as an
example and stated that McDonalds entered the market in November 1995.

These developments led to opportunities for investment and job creation in
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an industry barely existing in 1994. The Commission noted the fact that
there was only one McDonald outlet in 1995 while currently there are 170

McDonald outlets countrywide.

Excess production capacity of frozen potato chips in the European
Union

The Applicant stated that in the period following 1994 excessive investment
in the frozen potato chip industry in the European Union (EU) took place.
The financial crisis that dampened demand for frozen potato chips in the EU
since 2008 created surplus capacity. This encouraged EU producers to
follow an aggressive export strategy to dispose of their surplus capacity into
the world market thereby depressing the world price and forcing local

manufacturers to compete with imports at that price level.

To substantiate its allegation of excess production capacity of the frozen
potato chips in the European Union, the Applicant obtained the following
extract from a report dated 4 November 2011 by PotatoPro.com on a
presentation made by the Chair of the Dutch Potato Association, Mr. Kees
van Arendonk, speaking about the Dutch and Belgian French fry industry at
the opening of the trading year of the Dutch Potato markets. The Applicant
stated that Mr. van Arendonk highlighted the increasing market share of the
French fry manufacturers in the Netherlands and Belgium in the global
market of frozen French fries and also that Belgium was increasing their
production rapidly and passed the 3 million tons of potatoes processed in
the previous year, while French fries production in the Netherlands also set

another record the previous season of almost 3.5 million tons.

The Applicant stated that Mr van Arendonk mentioned the following
statistics: “if you would draw a circle with a radius of 500 km around Utrecht
(Let's say the center of the Netherlands for those not from the area) you get
an area that processes 10 million tons of potatoes each year. To put that
figure into perspective: The total amount of potatoes processed into French

fries in the entire United States is also about 10 million tons”!
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The Applicant stated that Mr. van Arendonk said “although the Dutch and
the Belgians like their fries, there is no way they can eat all these French

fries themselves: about 90% is exported”.

The Applicant stated that this raises the question: where do they go? Not all
French fries produced in that area travel far, but increasingly they go to all

corners of the world.

The Applicant further stated that Mr van Arendonk said: “I find it an amazing
achievement that the [Dutch and Belgium] French fry industry can export to

places such as Australia and South America and be able to compete there
with local suppliers”.

The Applicant stated that the report concluded with the following warning to
producers of frozen potato chips in countries to which Dutch and Belgium
exports find their way: “... if you are in one of those far-away countries
competing against the Dutch and Belgian French fry producers: Beware: ...
they might have some extra fries to selll Their market share in the global

French fry market is unlikely to go down this season ...”

The Commission noted that in terms of the Global Agricultural Information
Network report dated 9/12/2012 (GAIN Report), there has been a substantial

increase in exports of the subject product from the EU to the rest of the
world.

The Applicant further stated that all these unforeseen developments in the
EU took place while duties on imports of frozen potato chips from the EU
into the SACU were being phased out under the TDCA, which entered into
force in 2000, leaving the local industry exposed to the surge in the volume
of imports from the EU which consequently resulted in serious injury being

inflicted on the local producers of frozen potato chips.

Lastly the Applicant stated that it is very clear that in accordance with Article
XIX of the GATT 1994 that the “developments” being the expansion of
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4.3

4.4

capacity in the EU, the financial crisis which resulted in the oversupply of
frozen potato chips in the world market, an aggressive export strategy by the
EU producers of frozen chips augmented by the absence of sufficient duty
protection as a result of the TDCA culminated in circumstances that
occurred after the negotiation of the relevant tariff concessions that “could

not have been foreseen at the time the concessions were negotiated”.

Other factors considered by the Commission

In 1995, during the Uruguay Round of Multilateral Trade Negotiations under
the category “fruit, vegetables processed” the EU committed to reducing
export subsidies, which enabled the developing countries to make

commitments to tariff liberalisation.

In terms of schedule LXXX submitted to WTO under the “fruit, vegetables
processed” category, the EU committed to reduce export subsidies from 14.5
million Euros to 9.9 million Euros in the year 2000. It should be noted that in
terms of notification G/AG/N/EU/6 of subsidised exports, the EU made
budgetary commitments under “fruit, vegetables processed” of 114.3 million
Euros. It can be concluded that the EU did not keep up with its commitment
to reduce export subsidies in this sector as it had committed in 1995 and that
this development could not be foreseen by the negotiators of developing

countries when commitments were made to liberalise tariffs in 1995.
Comments by interested parties

Proliferation of quick service restaurants

The Commission considered comments received from interested parties
with regard to unforeseen developments. Non-confidential versions of these
comments are available on the public file. Some of the comments that are

considered substantial are discussed below:

API indicated that “the Commission took into consideration the comment
with regard to the proliferation of quick service restaurants that any increase

in the number of quick service restaurants before 2009 would be completely
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irrelevant as restaurants established in 2008 or earlier could not conceivably
have been the reason for increasing imports in 2010. Analysis of
McDonald’s shows that by 9 September 2008, there had already been 107
McDonald’s outlets. Accordingly, 63% of all currently existing McDonald’s
restaurants existed by 2008. As is clear from the import statistics, imports
decreased significantly in 2009. There were 145 McDonald’s outlets by 17
March 2011 (and 153 by 14 June 2011), i.e. after the increase had occurred
and at a time that imports were already decreasing again. Thus, ITAC
effectively argues that the increase from 107 restaurants in 2008 to 145 in
2011 led to the increase in imports. It is submitted that 38 McDonald’s
restaurants could not have been responsible for the increase in imports from
14,892 tons in 2008/09 to 33,039 tons in 2009/10. That would mean that
each of those 38 outlets had to have imported on average 477.5 tons of
frozen chips, equivalent to more than 1,300 kg per day. McDonald’s outlets
simply do not have the capacity to deal with these types of volumes on a
daily basis for a full year. In addition, this is despite the fact that McDonald’s
is on record indicating that it sources more than 95% of all its raw materials

domestically.

It is stated that there is no positive proof that:

. there has been any proliferation in the number of fast-food restaurants
in the country in the period 2008-2012; or

o any such unproven increase in quick service restaurants could have
led to the increase in imports as many of these restaurants have been

operating in the country for decades.

The Commission also considered the comment that an increase in quick
service restaurants that has occurred over 18 years is foreseen and normal
especially with the natural increase in population. Such increase in the
number of restaurants could not have caused a significant increase in the

volume of imports”.
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